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Germany
Christian Scherer-Leydecker
CMS Hasche Sigle

General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

In Germany there has not been any comprehensive PPP statute or PPP 
master plan (like PFI in the United Kingdom). Also, there is no strict defini-
tion of the term ‘public-private partnership’. PPPs are therefore regulated 
by a bundle of different statutes, including public law, public budget law, 
procurement law, etc. The contracts are governed by ordinary contract law.

Following German reunification in 1990, partnerships with private 
parties in the wastewater and waste management sectors have been devel-
oped mainly in the former German Democratic Republic federal states. In 
western Germany, institutional PPPs became popular in the waste sector 
in the form of public-private joint service companies. In the beginning of 
the 2000s, PFI-type models were widely discussed and implemented more 
and more frequently. These projects followed the design–build–finance–
operate–maintain model and included social infrastructure projects and 
toll tunnels. In the context of traffic infrastructure, shadow toll projects 
on the extension of motorway sections from four to six lanes (A-Modell) 
were established. Tax law-driven institutional PPPs became an option 
for the operation of auxiliary services (eg, catering, cleaning and facility 
management) in hospitals and cultural establishments. Institutional PPPs 
in the defence sector have been related to outfitting management, vehicle 
management and IT.

2 What categories of public infrastructure are subject to public-
private partnership transactions in your jurisdictions?

In Germany, PPPs were discussed and implemented in the typical sectors 
of social infrastructure, including government and administrative build-
ings, schools, hospitals, and prisons as well as municipal services like waste 
and wastewater management. Transport infrastructure, including motor-
ways and road tunnels as well as other roads and road networks, has been 
subject to PPP projects.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

There is no statute especially tailored to regulate PPPs. PPPs are therefore 
subject to general legal provisions. Due to their particular nature, PPPs are 
subject to public procurement law and to private law regarding the specifics 
of the contractual agreements. There are specific regulations concerning 
implementing PPPs for toll tunnels, bridges or motorway sections or the 
levying of the heavy vehicles toll.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

There is no central government agency carrying out a PPP master 
programme.

However, a group of institutions exists for the coordination and facili-
tation of certain programmes, such as VIFG and DEGES for road and 
motorway management. The Partnerschaften Deutschland (Partnerships 
Germany) has been set up following the model of Partnerships UK as a 
joint venture between the government and the private sector to facilitate 
PPPs and act as an independent consultant for government bodies in PPP 

issues. The German states (Länder) have set up task forces for the facilita-
tion of PPPs.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

PPPs may be procured at all government levels, such as: 
• the relevant federal ministries have the competency to procure PPPs 

involving motorways, defence or federal government buildings;
• the Länder hold the competency to enter into PPPs on state roads, pris-

ons and hospitals; and
• the majority of PPPs are carried out by municipal bodies, which hold 

the competency for PPPs involving schools, accommodation, waste 
and wastewater management.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

In terms of transport infrastructure, toll and shadow toll road projects for 
motorways and tunnels were implemented. In order to reduce the risks for 
the industry (mainly for SMEs), they were developed into an availability 
model.

In social infrastructure projects, availability payments are 
commonplace.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

Revenue or user risk sharing is generally possible, but customarily not 
applied in PPP agreements except in the transport sector. In some projects 
involving the extension of motorways (A-Modell), risk-sharing mecha-
nisms were applied between the private party and the government – while 
the toll price risk was allocated to the government through a complicated 
compensation mechanism, the private party had to bear the traffic risk.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

Such long-term obligations require a commitment authorisation under 
budgetary law, by which funding in the future is secured.

9 Is there any cap on the rate of return that may be earned by 
the private party in the PPP transaction?

In general, there is no such cap on returns.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

Such restrictions may arise from PPP agreements containing change of 
control clauses.

Some provisions require discretionary consent by the authority for 
a transfer of ownership interests, whereas others regulate the conditions 
under which such consent must mandatorily be granted by the authority.

© Law Business Research Ltd 2014
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Procurement process

11 What procedures normally apply to a PPP procurement? 
What evaluation criteria are used to award a PPP transaction? 

PPP projects are normally procured following a negotiated procedure. 
Sometimes the authority may choose a competitive dialogue instead. 

Evaluation criteria for the award of a PPP contract comprise economic 
parameters, such as price and economic feasibility, as well as technical 
criteria, such as mode of construction and operation and maintenance 
(O&M) concepts.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in 
the procurement documentation during the procurement 
process, without altering such terms with respect to other 
proponents? How are such deviations assessed?

In general, a variation not changing the basic concept may lead to an adap-
tation of technical specifications during negotiations. Some procedures 
allow alternative proposals that comply with the output-related tender 
specifications. Deviations without altering technical characteristics are not 
allowed.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

Unsolicited proposals may not be considered during an ongoing procure-
ment procedure. Such proposals may initiate a new procurement proce-
dure but the authority must ensure that all bidders are treated equally. 

14 Does the government party provide a stipend for unsuccessful 
shortlisted proponents or otherwise bear a portion of their 
costs?

Yes, but in general the sums awarded to unsuccessful proponents are very 
low and only cover a very small proportion of the costs that occurred.

15 May the government ask its counsel to provide a legal 
opinion on the enforceability of the PPP agreement? May it 
provide representations as to the enforceability of the PPP 
agreement?

PPP project agreements are drafted by government counsels and therefore 
should be enforceable. Legal opinions of government legal counsels are 
advisable insofar as the government has to rely on foreign law securities. 

16 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

Basically, there are no such restrictions. Nevertheless, export control laws 
may lead to restrictions where applicable.

Design and construction in greenfield PPP projects

17 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

German procurement law requires the application of the general terms 
for building contracts. However, the authority may deviate from these 
terms in order to adapt the agreement to the specific structure of the PPP. 
Procurement law also requires certain rules in contracts on construction 
works.

PPP agreements are always governed by German law.

18 Does local law impose liability for design defects and, if so, on 
what terms?

In general, designers are subcontractors of the general contractor and 
liable towards the general contractor only (which, in turn, is a subcontrac-
tor of the special purpose vehicle (SPV)). Designers may be directly liable 
towards the contracting authority or third parties under law of tort in the 
event of personal injuries or if the error caused damage to property.

19 Does local law require the inclusion of specific warranties? 
Are there implied warranties in cases where the relevant 
contract is silent? Does local law mandate or regulate the 
duration of warranties?

There is no legal obligation to include specific warranties in the contract. 
The German Civil Code lays down a warranty for defects with a duration of 
five years in the case of building works, which is applicable if the contract is 
silent on the matter. But the contracting parties may agree other warranties 
and duration of warranties.

20 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

Clauses stipulating contractual penalties for delays in performance are 
admissible under German civil law. Inequitably high penalties may be 
amended to a reasonable penalty sum by the courts, unless the penalty has 
already been paid.

However, penalty clauses in terms and conditions that put the other 
party at an unreasonable disadvantage may be declared void. Liquidated 
damages for delays or damages without default (at least negligence) are not 
enforceable. 

21 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

German civil law generally does not discriminate between direct and indi-
rect or consequential damages. However, the latter are excluded from com-
pensation if they are not reasonably attributable to the author of damage.

Notwithstanding this, contractual parties are basically free to waive 
the obligation to pay damages. Waivers for indirect or consequential dam-
ages are widely agreed in commercial contracts. 

22 May a contractor suspend performance for non-payment?
The German civil code grants contractual parties the right to withhold per-
formance if the other party does not fulfil its contractual obligations (per-
formance upon counter-performance). It is nevertheless possible (and, 
regarding the contractor, customary) to contractually waive said right 
unless such a waiver is grossly inequitable.

Again, a clause in terms and conditions waiving this right may be 
declared void if it puts the other party at an unreasonable disadvantage 
(eg, a suspension of performance in the event that the claim for payment is 
undisputed or subject to a final judgement).

23 Does local law restrict ‘pay if paid’ or ‘paid when paid’ 
clauses?

As a basic rule resulting from privity of contract, each contractual party’s 
obligation to perform – including payment obligations – is independent 
from third-party behaviour. On the other hand, freedom of contract gener-
ally allows contractual parties to stipulate that an obligation will not come 
into force unless an external condition is fulfilled.

Clauses stipulating a time lapse before the obligation to pay comes 
into force had generally been admissible. A very recent change of law from 
July 2014 provides that clauses extending the due date for payment to more 
than 60 days after completion of works are in general no longer allowed.

In addition, German case law generally treats ‘pay if paid’ and ‘paid 
when paid’ clauses included in terms and conditions intended for use in 
more than one contract as unreasonable and therefore void.

24 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

In order to be legally effective, a contract has to comprise all essential ele-
ments, including stipulations of performance and consideration.

Yet, resulting from freedom of contract, parties may generally agree 
an equivalent project relief clause, as long as such a clause is not included 
in terms and conditions intended for use in more than one contract and 
imposed by one party, and does not put the other party at an unreasonable 
disadvantage.

25 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

Customarily, PPP agreements include a right of the government party 
to modify construction works, whose exercise may be vetoed by the 

© Law Business Research Ltd 2014
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contractor if its operation is not designated for the modified works. The 
government party must pay additional costs caused by such modification 
or may reduce payments if it leads to lesser costs. Parties often agree that 
additional costs or cost savings shall be fixed by technical experts if they 
find no agreement among themselves. 

26 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

Following the doctrine of frustration (clausula rebus sic stantibus), a con-
tract may be rebalanced or even set aside if its inherent basis becomes dis-
rupted or falls away, causing an undue burden to a party.

Also, a party may withhold performance thereby losing its entitlement 
to consideration, if the performance becomes (technically) impossible or – 
where equitable – economically overburdening. If the impossibility or eco-
nomic burden is caused by default of the obligated party, the other party is 
entitled to damages.

27 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

The German Civil Code grants contractors a statutory lien on moveable 
objects belonging to the other party that are subject to contractual works. 
However, this does not apply to immoveable property.

Immoveable property can be subjected to a stipulated lien by contrac-
tual agreement in order to secure a claim, albeit such an agreement is not 
common in PPP contracts.

28 Are there any other material provisions related to design and 
construction work that PPP agreements must address? 

The PPP agreement must provide for an appropriate change in law clause 
covering changes in technical standards (eg, regarding fire protection), as 
well as appropriate clauses on the risk of delays in the granting of permits 
and force majeure. 

Operation and maintenance

29 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

There is no statutory prescription. Performance criteria are acceptable as 
long as the essential elements of the contract are sufficiently established.

A mixture of the approaches is customary. In general, O&M require-
ments are provided as output specifications, while particular issues of 
importance for security, political reasons or specific circumstances are 
regulated by detailed (technical) specifications.

30 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure 
to operate and maintain the facility as agreed?

There is no statutory regime setting up obligatory liquidated damages for 
private parties within a PPP regime. Most PPP agreements provide for a 
bonus-malus system under which availability payments are reduced for 
underperformance based on a catalogue of failures. General statutory pro-
visions regarding malperformance are still applicable, but compensation to 
be paid is reduced by the sums by which payments are reduced under the 
bonus-malus system.

31 Are there any legal or customary requirements that 
facilities be refurbished before they are handed back to the 
government party at the end of the term?

Where the facility is subject to a lease, the German Civil Code only 
demands the facility to be in an orderly state when handed back. However, 
the parties may agree otherwise. In general, PPP agreements provide for 
technical specifications to be complied with at the end of the term and spe-
cific securities to ensure the SPV still has sufficient funds available. 

Risk allocation

32 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties? 

Delays in commercial close may trigger an obligation to pay damages by 
the responsible party if there is culpa in contrahendo.

PPP agreements customarily allocate the risk to induce financial close 
to the private party and entitle the government party to cancel the contract 
for failure to do so in due time. Additionally, failure to do so by the private 
party may oblige it to pay damages unless it can show that the delay was not 
its fault. If financial close is achieved in time, interest rates are fixed on the 
basis of the benchmark rate offered by the bidder on the date of financial 
close. If not, the risk of an increase in interest rates is to be borne by the bid-
der. However, following the financial crisis, PPP agreements now provide 
for the right of the bidder to extend the time limit in the event of material 
adverse changes in the financial markets.

33 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

The obligation to obtain all necessary permits for the project customar-
ily lies with the private party. To mitigate the risk of delayed granting of 
permits, project agreements provide for a certain duration for the permit 
procedure and allocate the risk of any delay exceeding this duration to the 
government party unless it is caused by the private party (eg, by incomplete 
application documentation).

34 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

PPP contracts in general provide for force majeure clauses, either 
describing the force majeure event generally or listing certain events. 
Geotechnical, environmental and weather risks are always a critical issue 
in negotiations. The government always intends to transfer these risks to 
the private party, although statutory procurement law requires that, in gen-
eral, the government party shall bear these risks. 

35 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

Strikes or a lack of supply of energy or water is often defined as a force 
majeure event. Third-party events may mean that the private party is not 
liable for compensation, liquidated damages or deductions of payment 
because of lack of failure, but still must ensure performance. Project agree-
ments often provide for specific vandalism clauses providing for a budget. 

36 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

The German Constitution safeguards the fundamental rights of private 
persons against state discrimination without substantive grounds and 
against disproportionate state intervention. While the state may decide 
to expropriate a private person, it is then obligated to indemnify the for-
mer proprietor. Additionally, retroactive legislative acts affecting private 
persons are generally unconstitutional. Economic risks are mitigated by 
indexing the O&M part of the availability payment. Project agreements 
often provide a change in law clause, which is often subject to difficult 
negotiation regarding the events to be covered.

37 What events entitle the private party to extensions of time to 
perform its obligations?

Non-performance in spite of the obligation being due may put the private 
party into default. As long as the private party is, however, not responsible 
for the delay, default will not be triggered.

See also questions 33 to 36.

38 What events entitle the private party to additional 
compensation?

The private party is statutorily entitled to damages for negligent and inten-
tional breaches of contract and default by the government party.
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Also, the private party is customarily entitled to appropriate compen-
sation by the government party if the turnover tax rate rises following the 
conclusion of the contract. This also applies vice-versa in the case of a low-
ering of the turnover tax rate.

For additional remuneration due to modified construction works, see 
question 25.

39 How is compensation calculated and paid? 
The calculation of compensation for damages (eg, due to breaches of con-
tract) is mandated by German civil law. Damages have to be awarded by 
restitution in kind and comprise causal losses of profit of the SPV to be cal-
culated on a case-by-case basis.

40 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

The private party is customarily responsible for obtaining an insurance 
scheme specified in the PPP agreement in favour of the government party 
at its own expense. The private party thereby customarily bears the risk 
of ensuring that the insurance scheme remains fully valid and effective. 
There are different approaches to the price risk (eg, indexation or compen-
sation of real increase in costs with obligation to invite appropriate insur-
ances to provide offers).

Default and termination

41 What remedies are available to the government party for 
breach by the private party? 

It is customarily agreed upon in PPP agreements that delay in construction 
works triggers an obligation by the contractor to pay liquidated damages 
(see question 20).

The government party may also claim damages for malperformance 
(see question 30), default and other breaches of contract. For the calcula-
tion of these damages, see question 39.

Additionally, the government party may be entitled to terminate the 
contract where a breach by the private party is considered or defined as 
material (see question 42).

42 On what grounds may the PPP agreement be terminated?
Commonly, all statutory rights to withdrawal and termination are waived 
in PPP agreements, while specific grounds necessary for termination are 
laid down.

It is customarily stipulated that the government party may terminate 
the contract for a material breach that is unacceptable to the other party. 
Typically, specific termination is listed within the agreement and will 
mostly refer to default of the private party (see also question 32).

Correspondingly, private parties may terminate the contract for quali-
fied failure to perform by the government party or for other good causes.

Before terminating the contract, it is generally necessary to issue a 
warning to the other party.

43 Is there a possibility of termination for convenience?
In general, a ground for termination is always required.

44 If the PPP agreement is terminated, is compensation 
available?

It is customary in PPP agreements to make the scope of compensation for 
termination dependent on the parties’ respective default.

In the case of termination due to default by the private party, the gov-
ernment party is entitled to damages causally determined by the termina-
tion, while the private party is entitled to appropriate remuneration for the 

works performed up to that point and to indemnification for debt capital 
not returned up to that point.

In the case of termination due to default by the government party, 
the private party is entitled to appropriate remuneration for the works 
performed up to that point, indemnification for debt capital not returned 
up to that point and to damages due to loss of profit and recourse by 
subcontractors.

In the case of termination without default by any party, the private 
party is entitled to appropriate remuneration for the works performed up 
to that point, indemnification for debt capital not returned up to that point 
and damages due to recourse by subcontractors.

In the case of termination due to default by both parties, the entitle-
ment to compensation by the respective parties will have to be assessed 
on a case-by-case basis while considering the share of each party’s default.

Financing 

45 Does the government provide debt financing or guarantees 
for PPP projects? On what terms? Which agencies are 
responsible?

In some projects (after the financial crisis), the government provided 
financing because lenders’ financing, in particular project financing, had 
become too expensive. In some hospital projects, the government provided 
state guarantees if the authority had created a state-owned limited liability 
company as the contracting party for the public side. 

In Germany, the ‘forfeiting’ model is very popular, in which the private 
partner sells its claims for remuneration against the authority to the bank. 
These claims are assigned to the bank (purchaser) while the intermediate 
construction loan is paid back. This structure allows for very favourable 
interest rates if, after acceptance of the construction works, the authority 
issues a waiver of any objections against payment of the remuneration for 
construction, not the O&M payment, which is deductible under the bonus-
malus scheme.

46 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

Yes. Under such direct agreements lenders typically have a step-in right 
under certain conditions and within a specific procedure, the right of prior 
notification in the event the government party intends to terminate, the 
right to cure the reason for termination, and express confirmation of the 
authority’s consent with assignment of rights under the project agreement 
and the pledge of shares in the SPV (if such consents are required under the 
partnership agreement). 

47 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

Direct agreements generally provide for such step-in right. Typical secu-
rity interests in the PPP project are: 
• assignment of rights under the partnership agreement as security;
• pledge of shares in SPV;
• pledge of SPV’s accounts; and 
• assignment of claims against insurance.

48 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions 
as the project company?

Direct agreements may provide for additional cure rights; see question 46.

49 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

Recent partnership agreements provide for clauses under which the refi-
nancing gains are to be shared with the government. 

Update and trends

In recent years, PPPs became unpopular because of bad press and 
trade unions’ and activists’ opposition. The government’s responses 
are ambiguous and indecisive. We are seeing few project financings, 
mainly the A-Modell motorway projects. Social infrastructure 
projects follow the forfeiting model (see question 45).
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Governing law and dispute resolution

50 What key project agreements must be governed by local law?
All German PPP projects are governed by German law (see question 17).

51 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

The government does not enjoy any immunities in PPP contracts. 

52 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

Arbitration is possible and often agreed in PPP agreements. If not, 
recourse to the ordinary courts may be taken for litigation arising from PPP 
agreements.

53 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

PPP agreements often provide for mediation procedures, which are obliga-
tory before taking legal action.

54 Is there a special mechanism to deal with technical disputes?
PPP agreements often provide for binding arbitration opinion on certain 
facts (no legal questions) by a technical expert to be appointed under an 
agreed procedure (eg, on additional costs for change orders).

Christian Scherer-Leydecker christian.scherer-leydecker@cms-hs.com

Kranhaus 1
Im Zollhafen 18
50678 Cologne
Germany

Tel: +49 221 7716 116
Fax: +49 221 7716 286
www.cms-hs.com
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